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In any class-based social system, the issue of inheritance also has a particularly important position
in legal institutions, this is an important legal form to protect civil rights in general. Therefore,
inheritance has become an indispensable need for the life of each individual, family and social community
as stipulated in the Constitution and specified in specialized documents. Accordingly, Vietnamese civil
law regulates inheritance rights quite strictly to ensure the legitimate rights and interests of citizens. In
addition to inheritance rights, the law also respects the rights of people with property left behind, allowing
them to dispose of their property after death, but this freedom is limited, the state prioritizes the division
of inheritance. Inheritance to a person does not depend on the content of the previous will. So where
does the law have this priority? This article will focus on researching the current situation of the law and
recommending improvements in civil law provisions on forced inheritance (inheritance does not depend

on the content of the will).
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1. Introduction

Division of inheritance according to a will is an
activity performed by an authorized or competent
subject according to certain principles, in
accordance with the basis for division prescribed by
law. For compulsory inheritance regime, inheritance
is imposed on cases where the inheritance is not
in the will or is less than prescribed. The article
focuses on analyzing and researching specific
provisions of civil law on compulsory inheritance,
the current situation of legal provisions and
providing directions for improving the provisions
on compulsory inheritance.

2. Research overview

Compulsory inheritance is a legal inheritance
institution regulated through periods of legislative
development in Vietnam. There have been many
researchs on compulsory inheritance in Vietnam up
to now, these articles were conducted at different
times based on different legal documents such as:
Inheritance Ordinance, The 1995 Civil Code, The
2005 Civil Code and currently 2015 Civil Code as
follows: The article Inheritance does not depend
on the content of the will according to the 2005
Civil Code (Hong, 2015); article It is necessary to
accurately determine the conditions of compulsory
heirs in resolving inheritance disputes (Hang,
2020); the article The right to self-determination
of the testator (Thanh, 1996); research Heirs
do not depend on the content of the will: minor

60

children without working capacity (Quynh, 2018);
research Law on inheritance and practice of dispute
resolution (Tuyet & Giang, 2017);... However, up
to now, there has been no article that has conducted
in-depth research from a general perspective on
the regulations and practical application of the law
on compulsory inheritance under the current Civil
Code. Therefore, this research from the perspective
of “Current situation and recommendations for
improving the regulations of the 2015 Civil Code
on compulsory inheritance” is necessary in the
current context.

3. Research method

This article uses a combination of analysis
- synthesis and comparative legal methods,
specifically as follows: The analysis and synthesis
method is mainly used to analyze and clarify
theoretical issues related to the provisions of the law
on inheritance regardless of the content of the will.
In addition, the analysis - synthesis method is also
used to assess the shortcomings in the current law
on compulsory inheritance and proposing directions
for improving related legal regulations. At the same
time, the author also uses a number of other research
methods such as: information collection and search
method and dialectical materialism method. These
methods are used flexibly and appropriately for
each specific content to help achieve objective and
scientific results.

4. Research result

Septemnber, 2024



KHOA HOC, GIAO DUC VA CONG NGHE

4.1. Provisions of Vietnamese civil law on
compulsory inheritance

Law is a system of general rules of conduct
promulgated or recognized by the State with the
aim of regulating certain social relations according
to principles that ensure social stability, at the
same time, protect the rights and obligations of the
subjects in that legal relationship. Also following
the same general method and principles, the
inheritance system by will in Vietnam is established
on the basis of respecting the right to freedom of
disposition of the person whose property is left
after death. Accordingly, the law allows a person
who has property before death to make a will to
dispose of his or her inheritance to anyone and
can disinherit an heir. However, human freedom
in society depends on the regulatory mechanism
of law; the level of regulatory effectiveness of law
depends on public compliance with the law and
the suitability of the law to regulate corresponding
social relations. Accordingly, the freedom to make
a will of property owners in Vietnam is limited
within the framework of the law. Lawmakers have
intervened in the content of the will, reserving a
portion of the inheritance for the testator’s closest
relatives when these people are not designated by
the testator to receive the inheritance or receive too
little of the inheritance.

Interference in the content of the will is shown in
Article 644 of the 2015 Civil Code, which restricts
the right to freely make a will of the property owner
by taking from other heirs to reserve for heirs
regardless of the content of the will, with the value
of each inheritance portion being two-thirds of the
portion of the legal heir, if the inheritance is divided
according to the law. This case is called inheritance
regardless of the content of the will. Inheritance
regardless of the content of the will (or in legal
science called compulsory inheritance - hereinafter
referred to as compulsory inheritance) is a special
case of inheritance by law. Because the basis for
the creation of inheritance rights regardless of the
content of the will is based on the provisions of the
law and not on the will of the testator. Accordingly,
the State specifically regulates the inheritance
area, the conditions for inheritance regardless of
the content of the will and sets out the method for
determining the value of a compulsory inheritance.

Firstly, the inheritance does not depend on the
content of the will

The category of heirs regardless of the content
of the will is the group of the closest relatives of
the person leaving the inheritance, according to
the provisions of the law, they are the first-order
heirs, who should have inherited according to the
law but were deprived of the right to inherit by the
person leaving the inheritance by clearly stating
in the will that they were not allowed to inherit or
although not stated in the will, in reality they were
not allowed to inherit or were given a part of the
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inheritance but less than two-thirds of the value
of a legal inheritance. Specifically, the category of
compulsory inheritance includes: (i) The father and
mother of the person leaving the inheritance. For
fathers and mothers, there is no distinction between
biological and adoptive parents. (ii) The wife and
husband of the person leaving the inheritance. For
the wife/husband entitled to inherit, they must be
legally married according to the provisions of the
Law on Marriage and Family. (iii) Minor children
or adult children who are incapable of working.
For children, the law does not distinguish between
biological and adopted children. Thus, it can be
seen that Vietnamese civil law aims to protect the
rights of the subjects who are fathers, mothers,
wives or husbands and children of the testator who
are minors or adults but are incapable of working.

Secondly, on the conditions for compulsory
inheritance

To be entitled to compulsory inheritance, those
who are entitled to inherit regardless of the content
of the will must comply with the provisions of the
law. The general condition is that those who are
entitled to compulsory inheritance must not refuse
to inherit (Article 620 of the 2015 Civil Code)
and must not be deprived of the right to inherit
according to Article 621 of the 2015 Civil Code
as follows: A person convicted of intentionally
infringing upon the life or health of the person
leaving the inheritance, or of seriously mistreating
or torturing the person leaving the inheritance,
seriously infringing upon the honor or dignity of
that person; Regarding the act of intentionally
infringing upon the life of another heir in order to
receive part or all of the inheritance that the heir
is entitled to; A person who deceives, coerces or
prevents the testator from making a will; forging a
will, altering a will, destroying a will, concealing a
will in order to receive part or all of the inheritance
contrary to the will of the testator. In addition, the
individual must still be alive, the organization must
still exist at the time of inheritance opening (the
time the person with the property dies).

Furthermore, the compulsory heir must also
meet the specific conditions of not being entitled to
inherit or although entitled to inherit, but the value
ofthe actual inheritance portion received is less than
two-thirds of the value of a legal inheritance portion,
if the inheritance is divided according to the law. In
case, the compulsory heir has received in the will a
value greater than two-thirds of a legal inheritance
share, the will shall be implemented. Determining
the value of a compulsory inheritance share:
according to the provisions of law, compulsory
heirs will receive a share equal to two-thirds of the
value of a compulsory inheritance share.

Therefore, establishing an inheritance regime that
does not depend on the content of the will is of great
significance in order to protect the rights and interests
of the testator’s father, mother, wife, husband,
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children under 18 years old and the testator’s adult
children who are incapable of working. Because
reserving a mandatory inheritance for the weak in the
family is a moral duty and demonstrates the nation’s
fine moral tradition in promoting responsibility
among family members.

4.2. Inheritance rights do not depend on the
content of the will - seen from judicial practice

The provisions of civil law on compulsory
inheritance are only expressed in Article 644 of
the 2015 Civil Code. However, the content of this
provision is still general and unclear, leading to
many shortcomings in its application in practice,
specifically as follows:

Firstly, the heirs do not depend on the content
of the will

According to the provisions of Point b, Clause 1,
Atrticle 644 of the 2015 Civil Code, one of the heirs
regardless of the content of the will is a minor child
who is incapable of working. So how to understand
that a minor is incapable of working, the Civil Code
and guiding documents do not have any regulations.
This leads to many different views and enforcement
methods regarding minors who are incapable
of working being raised in the process of law
enforcement. The first view holds that an adult child
who is unable to work is a child aged 18 or older,
with a reduced ability to work or a physical injury
of 81% or more due to injury, illness, occupational
disease or old age. The second view is that an adult
child who is incapable of working is a child aged
18 or older who is of working age according to
the provisions of the labor law and whose rate of
reduced working capacity or physical injury is 81%
or more due to injury, illness, occupational disease
or the child is past working age (over 60 years old for
men, over 55 years old for women) (Quynh, 2018).
Furthermore, currently, Article 644 of the 2015 Civil
Code does not have specific regulations on the time
to determine when an adult child loses the ability
to work and when they are entitled to compulsory
inheritance. The time of determination is the time of
death of the property owner or the time of division
of inheritance or some other time. If determining
the age of a minor and the working capacity of an
adult at the time of inheritance opening, there will
be cases that are not “reasonable”.

Secondly, the conditions for
inheritance

According to the provisions of Clause 1,
Article 644 of the 2015 Civil Code, to be entitled
to compulsory inheritance, the heir must “not be
given the inheritance by the testator or be given only
a portion of the inheritance less than two-thirds of
that portion”. With the above provisions, we can
understand that the law only refers to the testator
expressing his will in the disposition of property
in the will. The heir is entitled to compulsory
inheritance on the condition that is not given the
inheritance by the testator. Or the heir is given an
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inheritance by the testator but they are only given a
portion of the inheritance that is less than two-thirds
of the value of a legal inheritance portion in the will.
However, in practice, the provisions on compulsory
inheritance conditions are applied more broadly
than the provisions of law in the spirit that when the
person eligible for inheritance under Article 644 of
the 2015 Civil Code is in one of two situations: In
fact, if the testator is not entitled to an inheritance
or has received it (either by will or by law or by
both will and law, then add up both parts of the
inheritance) but it is less than two-thirds of the value
of a legal inheritance, then they must be given two-
thirds of the value of a legal inheritance. From the
law and practice, it shows that there is no consistency
between theory and practice in the content of the
law. This contradiction comes from the unclear way
of regulating the law, leading to many difficulties in
the application process in practice.

Thirdly, the method of extracting the inheritance
of other heirs to compensate the heir does not
depend on the content of the will

When dividing an inheritance according to a
will, if there is an heir who is not subject to the
content of the will, it is necessary to pay attention
to the fact that the inheritance according to the will
may be reduced to ensure the mandatory share
of the heirs who are not subject to the content of
the will. According to the regulations, there are
as many heirs regardless of the content of the will
as there are shares of the inheritance regardless
of the content of the will. There is no share of the
inheritance regardless of the content of the will that
is shared among all beneficiaries. The deduction
from which part of the heir’s estate to compensate
for the shares of the heirs does not depend on
the content of the will from which part of the
heirs the deduction will be made, currently, civil
law and guiding documents do not have specific
regulations. There are different views on this issue,
most authors support the view that the missing part
of the compulsory heir should be taken from the
part of the inheritance that “the heir is entitled to
according to the will” and “corresponds to the part
that is superior to the inheritance portion that they
are entitled to by law”. If according to this point of
view, there is an appearance of an heir regardless of
the content of the will, but the inheritance portion
of each beneficiary according to the will is less than
the legal inheritance portion, then the inheritance
portion of that person according to the will will not
be reduced.

Based on the principle that the testator’s right
to self-determination cannot be absolute and the
principle of strengthening love and solidarity in the
family, the regulation on compulsory inheritance
has great significance in legislative activities.
Therefore, the limitations in the regulations on the
heirs who do not depend on the content of the will,
on the conditions for compulsory inheritance and
the way to extract the inheritance of other heirs
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to compensate for compulsory heirs need to be
overcome to bring about the best results in practice.

4.3. Some recommendations to improve legal
regulations on compulsory inheritance

Firstly, for those who are eligible to inherit
regardless of the content of the will, there must be
a document with specific instructions for each case.

According to the provisions of civil law, a minor
who is incapable of working is a subject entitled
to compulsory inheritance. However, what is
considered “incapable of working” in this case needs
to be clearly guided, in the direction of a person
who is incapable of working to support himself,
regardless of his economic situation. A person who
is unable to work to support himself or herself can
be understood as an individual who is an adult at
the time of inheritance but has a mental illness or
other diseases that lead to the inability to perceive,
control behavior, is terminally ill, has a serious
illness (full body paralysis, spinal paralysis,...), or
has lost the ability to work. The guidance document
must also clearly stipulate that in order to become
an heir regardless of the content of the will, in the
case of an adult child (18 years of age or older) who
is unable to work and has a reduced rate of working
capacity (physical damage) of 81% or more due to
injury, illness, disability, occupational disease, due
to old age, it must also be based on the conclusion
of the Medical Examination Council or the Forensic
Psychiatric Examination Council. Furthermore, the
guidance document on compulsory inheritance cases
must mention the time when it is determined that a
minor child is incapable of working. Accordingly,
in order to put the interests of the compulsory heir
first, it is necessary to determine the age of majority
based on the time of inheritance opening and the
state of incapacity to work should be determined
based on the time of announcement of the will, or
the actual time of division of the inheritance. In
order to ensure the consistent application of the law
in adjudication and the rights of compulsory heirs,
the Council of Judges of the Supreme People”s
Court should promptly issue a Resolution providing
specific guidance on how to determine whether
minor children who are incapable of working are
entitled to compulsory inheritance.

Secondly, it is necessary to amend and
supplement the provisions of civil law on the
conditions for determining compulsory

One of the conditions for becoming a
compulsory heir is that they “have not been given
a share of the estate by the testator or have been
given a share of the estate less than two-thirds of
that share”. The use of the phrase “only allowing
the inheritance portion less than two-thirds of that
portion” as prescribed in Clause 1, Article 644 of
the 2015 Civil Code is understood as the testator
allowing that person to enjoy the inheritance
portion in the will but less than two-thirds of the
legal inheritance portion. So, in the case where a
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person is not given an inheritance by the testator but
is entitled to inherit less than two-thirds of the legal
inheritance, does he or she become a compulsory
heir? Therefore, the nature and purpose of the
compulsory inheritance provision is that in any case,
if the compulsory heir who is entitled to inherit by
will; by law or both by will and by law (both parts
combined) actually inherits less than two-thirds of
a legal inheritance share, they will be entitled to
the full two-thirds of that legal inheritance share.
So the phrase “only entitled to less than two-thirds
of the legal inheritance share” is inappropriate, but
“only entitled to less than two-thirds of the legal
inheritance share” is correct for this case, because
the heir entitled to inherit “less than two-thirds of
a legal inheritance share” is a manifestation of the
State’s will. Therefore, the author recommends that
lawmakers should replace the phrase “only give”
with “only be allowed” in Clause 1, Article 644 of
the 2015 Civil Code to regulate and cover all cases.

Thirdly, there should be written instructions
on how to deduct the inheritance of other heirs to
compensate for heirs who do not depend on the
content of the will.

After dividing the inheritance according to the
will and identifying the heirs regardless of the
content of the will, we will clearly determine which
heirs actually received the inheritance and what
value. Accordingly, the portion of the inheritance
of the heirs, regardless of the content of the will
that has not been enjoyed or is still lacking, will be
reduced from which heirs, currently, the 2015 Civil
Code does not have clear regulations as analyzed
above. In Article 644, the 2015 Civil Code only
mentions other heirs, according to the corresponding
proportion that each heir is entitled to. However, as
analyzed above, the reduction of the inheritance
of other heirs, the other heirs here are taken from
the legal heir or the testamentary heir or taken
from both the legal heir and the testamentary heir
to compensate for the compulsory heir. Therefore,
there needs to be more specific and clear guidance
on this issue. Thus, it is considered necessary to
amend, supplement and have more specific guidance
documents for those who are eligible to inherit
regardless of the content of the will, on the conditions
for determining compulsory heirs and how to extract
the inheritance portion of other heirs to compensate
for heirs regardless of the content of the will to
ensure the effective enforcement of inheritance laws
in particular and Vietnamese law in general.

5. Discussion

During the entire process of completing the
research, the author searched, collected relevant
sources of documents and selected appropriate
information, condensed it into an article.
Specifically, legal documents and reliable sources
related to the compulsory inheritance regime.
Accordingly, the article focuses on analyzing the
provisions of the law on compulsory inheritance.
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The limitations in the provisions of the law, the
practical problems in the application process and
proposes some solutions to improve the provisions
on inheritance regardless of the content of the will

6. Conclusion

The provision that heirs are not dependent on
the content of the will has great significance for
legislative activities in Vietnam. The compulsory
inheritance regime not only contributes to protecting
the interests of some people who are legal heirs but is
also consistent with the fine customs, practices and
traditions of the Vietnamese people. The provisions
on compulsory inheritance were first stipulated in

the Inheritance Ordinance of 1990, then stipulated
in the 1995 Civil Code, the 2005Civil Code and
now the 2015 Civil Code. Although the 2015 Civil
Code has quite complete regulations on this issue,
creating a legal basis for resolving inheritance
disputes, the compulsory inheritance regime still
has some problems in implementation, as analyzed
in terms of inheritance scope, conditions and
compensation methods for compulsory heirs are
still unclear. Through the research of regulations
and law enforcement practices, the article makes
some recommendations to improve compulsory
inheritance regimes, contributing to reducing
disputes and stabilizing social order.
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Trong bét ky ché do xa hoi co giai cip nao thi van dé thira ké ciing co vi tri dac biét quan trong trong
cac ché dinh phap luat, day la mét hinh thuc phap 1y quan trong dé bao Ve cac quyen cong dan noi

chung. Chinh vi Vay, thira ké da tro thanh mdt nhu cau khong thé thiéu duge déi voi doi song cua moi ca
nhan, gia dinh, cong dong xa héi duoc quy dinh trong Hién phap va cu thé hoa trong cac van ban chuyen
nganh Theo do phap luat dan sy Viét Nam quy dinh kh4 chit ché vé quyén thura ke nham bao dam quyeén,
loi ich hop phép cta cong dan. Bén canh quyén thira Kké, phap luat con ton trong quyén cua ngu01 co tai
san dé lai, cho phép ho dinh doat tai san ctia minh sau khi chét nhung su tu do nay mang tinh gidi han, nha
nuée wu tién phan chia di san thura ké cho nguoi khong phu thudc vao ndi dung di chiic trude. Vay xuit
phat tor dau ma phap luat lai c6 cach uu tién nay, bai viet nay s€ tap trung nghién ctru thue trang quy dinh
cua phap luat va kién nghl hoan thién cic quy dinh ciia phap luat dan sy vé thira ké bét budc (thira ké khong
phu thudc vao ndi dung cuia di chuc).

Tir khoa: Thuc trang; Di chuc; Thira ké; Khong phu thuéc noi dung; Quy dinh cua B¢ ludt Dan su.
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